Maintenance, and on the ſaid Jane for her 


- firous to be rid of them, propoſed to the Reſpondent (whoſe Intereſt it was to preſerve the Eſtate from being deſtroyed, (Sir Edward having no Iſſue, nor 4 


Temperance Kirby, Executrix Appellant. * ppeal from the Exchequer 
of Dame Jane Ormsby. of Ireland. 9 


The Reſpondents C A S E. 


Ru. Ormsly Eſq; had Iſſue Edmard his Eldeſt Son (afterwards Sir Edward) and Gilbert the Reſpondent. Upon a Treaty for Manns to be had between 


articled to be 3500 J. (but great part of it conſiſting in a Debt due from King Charles the Fi, 
Marriage took Effect, and Settlements were prong whereby the Lands of the faid Robert in the County of 1 ymerick were ſettled” on Edward for his preſent 


and to his ſeveral Sons in Taile Male. 


At the time of the Settlement the Lands were under Leaſes for Lives, and Years determinable upon Lives, with Proviſion for Renewal, to Thomas Bently, 
Bark Harriſon, and Richard Plummer. Robert Ormsby died Anno 1664. and Sir Edward entred and ccnfirmed the Leaſes then in being; and afterwards (bis 
- Wife joining with him) renewed Plummer's Leaſe for three Lives at 107 1. per Annum, Harriſons at 25 1. per Annu, and the Rent 
Anm; ſo that the whole Fointure-Lands yielded but 282 l. per Annum. | | 


Bentiy's was 150 l. per 
Bently and Harriſon being backward Tenants, and committing Waſte, to puniſh which (as the Settlement ſtood) no Action lay at Law, Sir Edward being de. 


Proſpect of any) that he would purchaſe in their Intereſt, and become Tenant to their Farms at the tame Rent, and that Leaſes ſhould be made to him accor- 
dingly. The Reſpondent did purchaſe in their Intereſt, and then, at the Requeſt of the ſuid Sir Edward and Dame Jane, the Reſpondent in 1678. contracted 
to make a Leaſe of Bently's and Harriſon's Farms (with 300 Acres of his own E Nate which lay contiguous 10 them) to Thaddy Quin Gentleman, for 1000 Years, ar 
the Rent of 230 J. per Annum, above Quit-rent and Taxes ; and Quin thereupon entred, and continued Tenant from 1678. till 1684. when Sir Edward died. AK: 


ter Sir Edward's Death, there being no Fine levied, Dame Zane (ho ſhe bad infifled upon a Preſent of a Pair of Coach-Horſes for her Conſent to the ſaid Leaſe, 
und bad them from Quin) attempted to avoid the Leaſes, and turn the Tenants out of Poſſeſſion. Bur to accommodate all Differences, and prevent Law-Suirs, 
the Reſpondent did agree to accept a Leaſe from the ſaid Dame Jane of all her Joynture-Lands, at 300 / per Annum, payable at Dublin; which was perfected 
. accordingly, in which there was a Ni pane of 20 s. a Week when the Rent ſhould be behind; and the Reſpondent gave a Bond of 1000 J. for Performance 


of the Covenants of the Leaſe. This Bargain was ſo far from being a beneficial one on the part of the Reſpondent, that deducting the Expence of Receiving | 


and Paying the Rent in Dublin, which was 25 J. per Anni, and Chief Rent 5 /. 12 Annum payable to the Earl of Kildare, 12 l. was all that remained to the 


Reſpondent for his own 300 Acres of Land, (worth 50 J. per Annum) and for his 
. cepred by him from the ſoyntreſs. 


rouble, and ſubjecting himſelf to the Rent and Covenants of the Leaſe, ac. 


The Reſpondent punctually paid the ſaid Rent till the firſt of May, 1688. incluſive, and before the November following the Condition of Ireland was ſuch, 


| Thar no Proteſtant Subjec could make any Benefit of his Lands; but in the Month of December the Reſpondent, with his Family, left his Eſtate, and fled in- 


to England; in the May following King James arrived in Ireland, and the Reſpondent was by the Parliament held under King Zames, attainted; his real E. 


 ttare (being 1600 J per Annum) and a perſonal Eſtate, of more then the Value of 6000 /. ſeized for the ſaid Kings Uſe, and Plummer the Under-Tenant ta. 
ken Priſoner, plundered, and ruined, and under King Zames his Act of Repeal of the Act of Settlement, he old Proprietors entered on the Foynture Eſtate. 


duced; and theſe Lands particularly ſuffered more than others in that County, being a Thorough Fare from Lymerick 1% Kerry. 


The County of Lymerick, where ihe Zoyntnre-Lands lay, was one of the earlieſt in the Kingdom where the Proteſtants were diſturbed, and the laſt that was re- 


Dame Fanc Ormsby dyd about Offober, 1691. and made the Appellant her Executrix. | | = 
The Appellant in 1692, impowred Jh 1.owther Eſq; to demand the Arrears claimed to be due ar Lady Oye, Death, and to make what Agreement about 


it he thought fir. A Reference thereupon was, to Sir Ricbora Leving, and Robert Rotchfort Eſq; who delivered their Opinions (but did not make it a Con- 


the Appellant ſhould be at her Liberty to diſtrain, or receive, what ſhe could from the Uunder-Tenants, either 


to Mr. Loro! her, for her; and this long before the had proved the Will of her Teſtatrix, and ne before ſhe was 
the Reſpondent, altho ſhe might juſtifiably receive it, (being offered to be paid) and give a legal 


clufive Adward) that 150 J. ſhould be paid Mr. Lowher, tor the uſe of the Appellant, for the half Years Rent due November 1688. and no more; but that 


| 1 th in her own or in the Reſpondent's Name. 
Accordingly, the Reſpondent did forthawith lodge the 150 J. in the Hands of Mr. Benjamin Burton, a Banker in Dublin, for the Appellant's uſe, and tendered ir 


II by Law intituled to recover It againſt 
Diſcharge for it. „ | ; 
Mr. Lowther, by Directions from the Appellant, refuſed to accept of the Money, and a Suit was commenced againſt the Reſpondent in the Name of the 


_ Appellant, upon the Bond of 1000 J. entered into by him for the Performance of the Covenants of the ſaid Leaſe. 


Thereupon in Michaclmas Term, 1699, the Reſpondent exhibited his Bill in the Court of Exchequer in Ireland a 


5 | gainſt the Appellant, ſerting forth his o 
and his Ulnder-Tenants Sufferings, by the general Calamities of the Times, praying Relief againſt the ſaid Penalty, OO; 5 wn, 


and ſuch Abarements as were uſual and rea- 


1onable to be given to Tenants in like Cafes, where they could make no Benefit of the Lands out of which the Rent was to Iſſue. 5 
The Appellant in her Anſwer admitted the Reſpondent's Troubles and Loſſes, and the Sufferings and Ruine of Plumner, the Under Tenant; but inſiſted that 


Quin being a Papiſt, had not ſuffered, and therefore his Rent _ to be anſwered to her; ſhe admitted the Power 


| Reſpondent to be releived, and after the Examination of divers Witneſſes, both Cauſes came on to, be hear 
rons of the Exchequer, where, upon the Proofs made by Qin of his Loſk 


: given by her to Mr. Lowther, the propoſal 
abovementioned, and that ſhe refuſed to accept of the 150 J. reſolving to rely on her Remedy at Law, to recover the whole Arrears. Upon fight of what ſhe 


inſiſted upon, the Reſpondent ſued Quin, to bring him to an Account for the Rent during the time 1 the Eſtate, who exhibited his Bill againſt the 
1 together, before the Chancellor, and the three Ba. 


es and Sufferings, {notwithſtanding his being a Papiſt) by the common Calamity of the 
Kingdom, the whole Court did unanimouſly decree, that the Keſpondent ſhould immediately pay the Appellant 150 J. and her Coſts at Law, and upon Payment 


thereof the Leaſe and Bond to be delivered up, and a perpetual: Injunttion againſt the Suit at Law, and an intire Abatement to be in both Cauſes from all 


i by which Decree Quin was diſcharged of halt a Years Kent againſt the Reſpondent, more then the Reſpondent was diſcharged againſt the 


Arrears from November 1688. to the Death of the Lady Ormsby, and Quin to have a Decree for his Leaſe, and to be without Coſts on either fide in Equity; 


| Appellant. 
Before the Decree. could be made up, the Reſpondent was ſerved with your Lordſhips Order upon the Appellant's Petition, and Xppeal © and ſo the matter 


{ſtands in Leland. | 


ſtances, as to Arrears ; and complains, that the Court have not allowed her Intereſt for the 150 J. and Coſts of that Court. 


Il. 


IL 
Note, The Act 
of Reſumption 
clears all Inte- 


reſt and Rent 


during the 


War; which is 5 
declarꝰd not to 


Death, vet the Reſpondent voluntarily mad? Quin an allowance of 7151. afterwards ; and further that tis in Proof, that Quin made 


In the Appeal it is inſiſted on, That alrho'to colour the Hardſhips'on the Appellant, all Arrears are remitted to Quin from November 1688, to Lady Ormsby's 


8 Profits during 
e greatly differ in Circum- 


Bur the Reſpondent humbly hopes the ſaid Decree is well grounded in it felt, and agreeable ro Equity and Juſtice, and particularly to th 
Rules, and Practice of Velund, for the Reaſons following, v12. 3535 0 : | : 

For that it is fully proved, that the Troubles began in the County of Lymerick in December 1688. and continued during the War, and the Under-Tenant 
Plummer was utterly ruined, and loft all be had; and neither he nor the Reſpondent Enjoyed, or could Enjoy, or make any Rent (and if they bad, muſt 
habe receiv'd their Rent in braſs Money.) And ibo Quin did Enjoy ſome time in the War, yet he has fully proved, that King James his Commiſfieners le. 
vied all the Rent, and a great deal more; and that he loft all his Stock, and Improvements, to near 5000 1. Value, by following the Proteſtant Part 5 

That the Abatement made is uſual, and according to the General rule of the Kingdom ;, and tho the Reſpondent, aſter the Troubles ended, found himſelf obliged 
70 make allowances, for putting the Eſtate into Condition again, (as other Landlords there have been forced to do) that makes his Caſe harder, but does not 


the Lady's Life, and has an Advantageous Leaſe decreed him, without Conſideration; and that the Appellant's and Reſpondent's Ca 


* 


Gilbert Ormsby Eſq; Reſpondent. 


the ſaid Edioard and une Murray (the Teſtatrix of the Appellant) Daughter of David 1 Eſqʒ the Portion of the ſaid Fane was re reſented, and 
, only do J. of it was really received.) However the 


ointure, with Remainders to the Iſſues Male of the Marriage, with Remainder over to the Reſpondent for Life, 


e conſtant ſettled . 


YE} 


* 


favour or concern the Appellants Claim : For that Abatement was grven for the Rent that fell due only after the Lady Ormsby's Death; and there is no Proof | 


or Pretence, of the Reſpondents receiving one Penny of Quin from November 1688, 111] November 1691. but 50 l. in Braſs Money. 

There can be no Reaſon 1 Intereſt or Coſts, it being the Appellant's own Fault ſhe received not the 150 l. when ſo often offered, or tendered, and depoſiied for 
her, and that too, before ſhe Þad any Right of Afton attached in her; ſo that there can be no pretenee of ber having been delayed of her Due one Minute; bur 
ber Delay of having the Money was due only to her 16 Beſides the Reſpondent inſiſts, That Allowance of Intereſt for Rent, either upon Bonds for Perfer- 

mance of Covenants, or Nomine Pœnæ, 7s againſt the General Rule of the Kingdom, and many Adjudged Caſes, and would breed all imaginable C onfuſion, in 
regard Intereſt is ſo very high there, and the Kingdom f- ubjett to ſuch frequent Revolutions and Diſturbances. In the Rebellion in 164.1. no Intereſt was al. 
lowed in Ireland even upon Bonds and Fudgments, for Money lent from 164.1, to 1654. and from 1654, 10 1656. (tho the Kingdom was intirely reduced) 
only Half Intereſt was allowed. | | 


22 til W. T5 was a Decree ſolemnly pronounced by a full Court, by Men of known Abilities, well acquainted with the Circumſtances of the K ingdom, and of the ſeveral 
Eaſter 1692. 


And the King 
had no Quit- 
Rents till Mich. 
1892. | 


parts of it where the Burthen lay moſt heavy, after a full Examination; ſo that the Judges (who were Unanimors in this Decree) were well qualified 10 4% 


certain what Allowance was fit and reaſonable to be made: And the S haking of this Decree, will in effect at once unſettle the whole 

Kingdom, and put all again into Confuſion. 5 00 . 
Therefore the Reſpondent humbly hopes, your Lordſhips will affirm the ſaid Decree, and diſmiſs the Appeal with Coſts. | 
EE 0 St. John Brodrick. 


